UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION

UNITED STATES OF AMERICA

and
THE STATE OF SOUTH DAKOTA, CASE NO.
Plaintiffs,
V. CONSENT DECREE

COCA MINES: INC.
and
THOMAS E. CONGDON-ndividuatly.

Defendants.
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I BACKGROUND
A. The United States of America (“United States™), on behalf of the Administrator of the
United States Environmental Protection Agency (“EPA”™), and the State of South Dakota
(“State™), on behalf of the Secretary of the South Dakota Department of Environment and
Natural Resources (“DENR™), filed a complaint in this matter pursuant to Section 107 of the

Comprehensive Environmental Response, Compensation, and Iiability Act

(“GERLCACERCLA™), 42 U.S.C. § 9607, and Chapter 34A-12 of South Dakota Codified Law
(“SDCL"™), seeking reimbursement of response costs incurred or to be incurred for response
actions taken or to be taken at or in connection with the release or threatened release of
hazardous substances at the Gilt Edge Mine Site in Lawrence County, South Dakota (the “Site™).

B. In response to the release or threatened release of -hazardous substances at or from the
Site, EPA and the State undertook response actions at the Site pursuant to Section 104 of
CERCLA, 42 U.S.C. § 9604, and will undertake additional response actions in the future.

C. In performing response action at the Site, EPA and the State have incurred response
costs and will incur additional response costs in the future.

D. The United States and the State allege that CoCa Mines; Inc. and Thomas E.

Congdon:-tadividually

“Settling Defendants™y”, as defined below) are

responsible parties pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), and Chapter
34A-12-12 of SDCL, and are jointly and severally liable for response costs incurred and to be
incurred at the Site.

E. The United States has reviewed the Financial Information, including relevant

insurance policies and documents, submitted by CoCa Mines; Inc. to determine whether the
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at the Site. Based upon this Financial Information, the United States has determined that CoCa
Mines; Inc. has limited financial ability to pay for response costs incurred and to be incurred at
the Site.

F. Thomas E. Congdon previously held the position of President and Chief Executive

Officer of CoCa Mines {nc., was a sharcholder of CoCa Mines Inc., and served as both general

pariner and himited partner of Congdon and Carev, Lid. No. 3, a Colorado Limited Partnership.

Thomas B, AseCongdon alse served as both general partner and Hmited partuer of Congdon and

Careyv, Ltd. No. 3, a Colorado Limited Partnerchip.

G. The Settling Defendants that have entered-into-this-Consent-Decree-do not admit any

liability to Plaintiffs, to each other, or any third party arising out of the transactions or

occurrences that are alleged or could have been alleged in the semplamt:

—eee-EL-complaint or arising out of anv conditions related to the Site, nor do they acknowledge

that any release or threatened release of hazardous subsiances has occurred at or from the Site, or

that anv such claimed release or threatened release constitutes an inuninent or subsiantial

endangerent o the public healih or welfare or the environment.  The United States, the State,

aduoussible i any judicial or admstrative proceeding as evidence of any Settling Defendant’s

Liability for the Matters Addressed, as defined below, except in a proceeding to enforce this

Consent Decree or in CoCa Mines Inc.’s Htigation against Travelers, as defined below.

H. The Parties agree, and this Court by entering this Consent Decree finds, that this

Consent Decree has been negotiated by the Parties in good faith, that settlement of this matter
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will avoid prolonged and complicated litigation between the Parties, and that this Consent
Decree is fair, reasonable, and in the public interest.

NOW, THEREFORE, it is hereby ORDERED, ADJUDGED, AND DECREED:

. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.
§§ 1331, 1345 and 1367, 42 U.S.C. §§ 9607 and 9613(b), and also has personal jurisdiction over
Settling Defendants. Solely for the purposes of this Consent Decree and the underlying
complaint, Settling Defendants waive all objections and defenses that they may have to
jurisdiction of the Court or to venue in this District. Settling Defendants shall not challenge
entry or the terms of this Consent Decree or this Court’s jurisdiction to enter and enforce this
Consent Decree.

III. PARTIES BOUND

2. This Consent Decree is binding upon the United States, the State, and upon Settling
Defendants and their successors and assigns. Any change in ownership or corporate or other
legal status, including, but not limited to, any transfer of assets or real or personal property, shall
in no way alter the status or responsibilities of Settling Defendants under this Consent Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided in this Consent Decree, terms used in this
Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA
shall have the meaning assigned to them in CERCLA or in such regulations. Whenever terms

listed below are used in this Consent Decree or its appendices, the following definitions shall

apply:
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“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act, 42 U.S.C. §§ 9601-9675.

“CoCa-bfinestue™"" shall mean CoCa Mines; Inc., a corporation organized under the
laws of the State of Colorado.

CoCa’s Insurers” shall mean Northem Insurance Co. of New York, Marviand Casualty

Company, Commercial Unton Insurance Company, and Hmplovers Fire lusurance Company.

“Congdon” shall mean Thomas E. Congdon, ndiadually; a resident of the State of

Colorado, mdividually and n all capacities, mcluding but not limited (o, as former Presudent and

Chief Executive Officer of CoCa Mines, Inc.. shareholder of CoCa Mines Inc.. and general

pariner and linnted partner of Congdon and Carey, Ltd. No. 3 and geners] pariner and Hmited

partner of Congdon and Carey, Lid. No. 3.

“C&C3” shall mean the defunct partnership Congdon and Carey. Lid. No. 3. ncluding all

general and limited partners, emplovees, or agenls.

“C&C5” shall mean the defunct partnership Congdon and Carev, Lid. No. 3. including

all seneral and limuted partners, enmplovees, or agenis.

“Consent Decree” shall mean this Consent Decree and all appendices attached hereto. In
the event of a conflict between this Consent Decree and any appendix, this Consent Decree shall
control.

“Day” or “day” shall mean a calendar day. In computing any period of time under this
Consent Decree, where the last day would fall on a Saturday, Sunday, or federal or state holiday,

the period shall run until the close of business of the next working day.
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“DENR” shall mean the South Dakota Department of Envirenment and Natural

Respurees,

“DOJ” shall mean the United States Department of Justice and its successor departments,
agencies, or instrumentalities.

“Effective Date” shall mean the date upon which the approval of this Consent Decree is
recorded on the Court’s docket.

“EPA™ shall mean the United States Environmental Protection Agency and its successor
departments, agencies, or instrumentalities.

“HPA Hazardous Substance Superfund” shall mean the Hazardous Substance Superfund
established by the Internal Revenue Code, 26 U.S.C. § 9507.

“Financial Information™ shall mean the financial information submitted to the-EPA by
CoCa-Mines;tne- and Hecla Limited (f/k/a Hecla Mining Company) pursuant to Section 104(e)

of CERCLA, 42 U.S.C. § 9604(e) andor as ctherwise requested by DOT, in response to reguests

February 7, 2013, and March 31, 2014.

“Gilt Edge Special Account for Remedial Action™ shall mean the special account, within
the EPA Hazardous Substance Superfund, established for the Site by EPA pursuant to Section
122(b)3) of CERCLA, 42 U.S.C. § 9622(b)(3) to fund future response actions at or in
connection with the Site.

“Insurance Policy” shall mean the wmbwelaCG1, liability insurance policy sumiber

CE3S7G347-8, with a policy peried of Fuly 30, 1984 to July 30, 19853 issued by
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“Interest” shall mean interest at the rate specified for interest on investments of the EPA

Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each vear, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change
on October 1 of each year. Rates are available online at

http://www.epa.gov/ocfopage/finstatement/superfund/int_rate htm.

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.K.C. § 9605, coditied at 40 C.F.R. Part 300, and any amendments thereto.

“Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral
or an upper or lower case letter.

“Parties” shall mean the United States, the State of South Dakota, and Settling
Defendants.

“Plaintiffs” shall mean the United States and the State of South Dakota.

“RCRA” shall mean the Solid Waste Disposal Act, 42 U.S.C. §§ 6901-6992, also known
as the Resource Conservation and Recovery Act.

“SDCL” shall mean South Dakota Codified Law.

“Section” shall mean a portion of this Consent Decree identified by a Roman numeral.

oFr
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“Settling Defendants’ Related Parties” shall mean: (1) Settling Defendants’ successors
on the liability of Settling Defendants; (i1) Settling Defendants’ former or current officers,
directors and employees, but only to the extent that the liability of such person is based on acts
and/or omissions which occurred in the scope of the person’s employment or capacity as an
officer, director, and employee; (ii1) Hecla Limited (f/k/a Hecla Mining Company) in its capacity

as the comorate parent of CoCa or as an alleged debtor to CoCa or as an alleged successor to

relevant liabilities of CoCa-ddinesIne;, including without limitation any assumption of
liabilities, whether direct or indirect, express or implied, arising from the ownership and

operationsinterests, activities or involvement of CoCa-Manes;-Ine., at or with respect to the Site;

and (1v) the former or current officers, directors and employees of Hecla Limited (f/k/a Hecla
Mining Company), but only to the extent that the liability of such person is based on the person’s
employment or capacity as an officer, director, and employee of Hecla Limited (f/k/a Hecla

Mining Company), (v} C&C3: and, {(vi) C&CS,

“Site” shall mean the Gilt Edge Mine Superfund Site, encompassing approximately 1,229
acres, located 4.5 miles southeast of the town of Lead in the northemn Black Hills in Lawrence

County, South Dakota, and as generally depicted on the map attached hereto as Appendix A-

. and auvwhere hazardous substances from

the Site have come to be loecated.

“State” shall mean the State of South Dakota and each of its departuents, agencies and

mstromentalities, including DENR.
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“Travelers-dnsarance” shall mean Travelers Indemnity Company, a member of the

Travelers group of companies, which has advised CoCa that if has assumed the assets and

Habilities of Constintion State Inswance Company, inclnding the Insurance Esmpans-Policy
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8 issued by Constitution State Insurance Company for the pertod of July 30, 1984 to Julv 30,

1985,
“United States” shall mean the United States of America and each depastmentagency;

esof s departments, agencies, and insiromentalitics

including EPA.

V. STATEMENT OF PURPOSE
4. By entering into this Consent Decree, the mutual objective of the Parties is for Settling
Defendants to make a cash payment to resolve their alleged civil liability with regard to the Site
under Section 107 of CERCLA, 42 U.S.C. § 9607, as provided in the Covenants by Plaintiffs in
Section VIII, subject to the Reservations of Rights by United States in Section IX.
VL. PAYMENT OF RESPONSE COSTS

5. Cash Payment bv Settling Defendants for Response Costs. Settling Defendants shall

days after the Effective Date and, if timely paid, shall include no Interest.

6. Of the pranespalcash amount to be paid by Settling Defendants pursuant to Paragraph 5

(Cash Payment by Settling Defendants for Response Costs), the sum of nine million two hundred

seventy thousand dollars ($9.27 million) shall be paid swithi
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EPA and deposited into the Gilt Edge Special Account, to be retained and used by EPA to fund
future response actions at or in connection with the Site, or to be transferred by EPA to the EPA
pursuant to Paragraph 5 (Cash Payment by Settling Defendants for Response Costs), the sum of

one million thirty thousand dollars ($1.03 million) shall be

to the State of South Dakota-

7. Insurance Claims and Recovered Amounts for Response Costs. a. CoCa dMines;tne-

shall make msurance claams has made a claim, pursuant to the Insurance Policy, and pay

recovered-amounts-as response-coste-lo-the ERA-up-to-a-tetal-of seven-hundred thousand-dellars
(3700.0003 - Coa-Mines, Ine-shall-vse “best-efforte - {o-oblain-such-indenmnificationand
reeovery-fron-the-Insuranee Peliey-held by itagamst Travelers for the it Bdge bMine Site-Fer

purpases-of-this-paragraph;-“best-efforts” shall- mean: (1) -asserting defbnse and indemnity for the

claims asserted by the United States and the State agamst CoCa, which claims are resolved in

this Agreement. Travelers has failed and refused (o satisfy its defense and indenumity obligations

te CoCa under the Insurance Policy. CoCa shall file a lawsit against Travelers seeking to

recover on [ravelers’ mdemnity obligation under the Insurance Policy to CoCa for the payment

of response costs. CoCa shall exercise good faith in the prosecution of and in any settlement of

the lawsuit agaimst Travelers. CoCa shall be responsible for the conduct of the litigation,

wcluding the costs and attorpevs” fees incwred therewith. CoCa’s exercise of “good faith”

nnder this paragraph shall meary that (0 CoCa will file and serve a lawsuit on Travelers and will

diligenily prosecute that lawsuit with counsel experienced in msurance coverage lidgation and
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that CoCa is entitled o relv on the advice of counsel as o the most effective and efficient means

of prosecuting the msurance coveraze action, incloding advice on setflement. discovery and irial

strategy in and pursuing claims for coverage under the Insurance Policy; and (i) segstiating-or

=,
............. S

LitigatingCoCa shall have the right to negotiate, litigate to obtain

resolution as

given the entirety of the facts and cironmstances, coverage issues and defenses, availabiity of

witnesses and other strategic decisions in the judgement of coverage counsel and CoCa. Colla

shall report quarterly in writing on the status of the negotiations or litigation to the DOJ and EPA
per Section XIII (Notices and Submissions). CoCa Mines;Ine.shall submitadvise DOJ of the
status of any proposed settlement of claimsunder the Insurance Policyv-and related 1o the Gilt

Hdge Mine-Ste-to-the United States forapprovakin its quarterly reports. Payments of recovered

amounts from the Insurance Policy shall be made as follows:

e 1. Cofa shall pav one hundred percent (100%) of the first

1 to the EPA per the instructions

provided in Paragraph 8 (Payment Instructions for Response Costs by Settling Defendants).

- i ColCa shall pav fifty percent (50%%) of amounts recovered i indemmnity

pavments under the Insurance Policy after the first $400.000 (pursuant to subsection i, above)

under the Insurance Policy. up 1o an aggregate total of $700,000, to the EPA per the instructions
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provided in Paragraph 8 (Pavment Instructions for Response Costs by Setthing Defendants). The

remaining S0% shall be retamed by CoCa,

ik CoCa shall be entitled 1o recover and retain ite costs of liigation, ncluding

attorneys fees” and costs wncwred, as well as any monies paid by Travelers for breach of its duty

o defend CoCa.

b ‘The United States and the State agree not 1o assert any claims against the CoCa

insurers or Travelers,

8. Payment Instructions for Response Costs by Settling Defendants. Payments due to the

EPA and required by Settling Defendants pursuant to Section VI, Paragraph 5 (Cash Payment by

Settling Defendants for Response Costs), and by CoCa Mines-{us-pursuant to_Section V1

Paragraph 7 (Insurance Claims and Recovered Amounts for Response Costs), shall be made by
Fedwire Electronic Funds Transfer (“EFT7) to the U.S. Department of Justice account in
accordance with current EFT procedures, and in accordance with instructions provided to

Date. The payment instructions provided by the F1U shall include a Consolidated Debt
Collection System (“CDCS”) number, which shall be used to identify all payments required to be
made in accordance with this Consent Decree. Payment by Settling Defendants to the State of
South Dakota shall be made in accordance with instructions provided to Settling Defendants by
the State afterwithin 30 days of the Effective Date. The FLLU and the State shall provide the

payment instructions teon behalf of the Settling Defendants to [Escrow Agent] at:
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Cof’a Mines Inc.

ofo Heela Eonited

500 N, Mineral Dir. Suite 3631 800-3200
Denver, CO 80202

Coeur d’ Alene, 1D R3815-040

Attentiont: Legal Dept.

Flizabeth H. Temkin
sn-behalf of Setthng Defendants Temlon & Hardt LY
1900 Wazee Street, Suite 303

Denver, CO_80202

Thomas E. Congdon
1776 Lincoln Street
Sufe 800

Denver, CO 80203

Howard Kenison

Lindauist & Vennuwun LLP
600 179 Street, Snite 1800-8
Drenver, CO 80202

Settling Defendants may change the individual to receive payment instructions on their behalf by
providing written notice of such change to DOJ and EPA in accordance with Section XIIT
(Notices and Submissions).

9. At the time of payment, Settling Defendants shall send notice that payment has been
made to EPA, DOJ, and the State in accordance with Section XIII (Notices and Submissions),

and to the EPA Cincinnati Finance Office by email at acctsreceivable.cinwd@epa.gov, or by

mail to:

EPA Cincinnati Finance Office
26 Martin Luther King Drive

[ PAGE \* MERGEFORMAT }

ED_002735A_00007790-00014



Cincinnati, Ohio 45268
Such notice shall reference the CDCS Number, Site/Spill ID Number 08-7T, and DOJ Case
Number 90-11-3-11179.

VIL. FAILURE TO COMPLY WITH CONSENT DECREE

10. Interest on Late Pavments. If eitherefthe Settling Defendants failsfail to make any

ofthe pasmentspayvment required by Section V14, Paragraph 5 (Cash Payment ofby Settling

S dAL.--

Defendants for Response Costs) by the required due dates;Interestdate, interest shall accrue on

the unpaid balance from the Effective Date through the date of pavmentspavment. It CoCa fails

to make any pavment requived by Section VI Paragraph 7 (Insurance Claims and Recovered

Amounts for Response Costs) by any required due date, mterest shall acerue on the unpaid

balance from such due date througch the date of the payment.

11. Stipulated Penalty.

Defendants shall be in violation of this Consent Decree and shall pay, as a stipulated penalty, in
addition to the Interest required by Paragraph 10 (Interest on Late Payments), ese-thonsandtive

hundred dollars-F$-000K$500) per violation per day that such payment is late.

aot_ofTarte fo mprane
HHOFEt

NI T
g=en E s vy s an s S

Amennte-for Respense Costs)- Colba Mines shall be-in-violation-of this Consent Desree-and-shall
pays-as-a-stipulated penalty.-$1:,000 per-das-for-each-dav-of fatlure-to-use best efforts to-pursue

sach-payment:
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after the date of the demand for payment of the penalties by EPA or the State. All payments to
EPA under this Paragraph shall be identified as “stipulated penalties” and shall be made by
Fedwire Electronic Funds Transfer to:

Federal Reserve Bank of New York

ABA = 021030004

Account = 68010727

SWIFT address = FRNYUS33

33 Liberty Street

New York NY 10045

Field Tag 4200 of the Fedwire message should read “D 68010727 Environmental
Protection Agency”

and shall reference the CDCS Number, Site/Spill ID Number 08-7T, and DOJ Case Number 90-

11-3-11179)

c. At the time of payment, Settling Befendants[Jefendant(s) shall send notice that
payment has been made to DOJ, EPA and the State in accordance with Section XIII (Notices and
Submissions), and to the EPA Cincinnati Finance Office by email at
acctsreceivable.cinwd@epa.gov, or by mail to:

EPA Cincinnati Finance Office

26 Martin Luther King Drive

Cincinnati, Ohio 45268
Such notice shall reference the CDCS Number, Site/Spill ID Number 08-7T, and DOJ Case
Number 90-11-3-11179.

d. Penalties shall accrue as provided in this Paragraph regardless of whether EPA
or the State has notified Settling Defendants of the viclation or made a demand for payment, but

need only be paid upon demand. All penalties shall begin to accrue on the day after payment is

due and shall continue to accrue through the date of payment. Nothing in this Consent Decree
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shall prevent the simultaneous accrual of separate penalties for separate violations of this
Consent Decree.

States andgr the State for all costs of such action, including but not limited to costs of attorney
time.

13. Payments made under this Section shall be in addition to any other remedies or
sanctions available to Plaintiffs by virtue of a Settling Befendants’Defendant(sY failure to
comply with the requirements of this Consent Decree.

14._ The obligations of Settling Defendants to pay amounts owed the United States and

the State under Section V1. Paragraph 5 of this Consent Decree and/or any stipulated penalty or

Interest meurred as a result of Seitiimg Defendants’ failure to comply with Section VI, Paragraph

3 of this Consent Decree are joint and several. In the event of the insolvency of any Settling

scree, the remaining Settling Defendant shall be responsible for such payments.
15. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive payment of any portion of the stipulated penalties that have
accrued pursuant to this Consent Decree. Payment of stipulated penalties shall not excuse
Settling Betendantsiefendant(s) from payment as required by Section VI (Payment of Response
Costs) or from performance of any other requirements of this Consent Decree.

VIII. COVENANTS BY PLAINTIFFS
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16. Except as specifically provided in Section IX (Reservation of Rights by Plaintiffs),

the Plaintiffs covenant not to sue or to take administrative action against Settling Defendants

=)

’/__/{ Commmented [A2]: Thigis the model covenintlanguage!

States covenants not to sue or take administrative action against Settling Defendants wath

regardrelating to ses-or-threy releases-othazardous-substances ~froms the Site

pursuant to Section 106 of CERCLA, 42 U.S.C. §9606; and the State covenants not to sue or
take administrative action against Settling Defendants with-regardrelating to releases-or
threatened releases-of hazardous-or regalated substances-at or frem-the Site pursuant to Chapters
34A-10-1,12-10, 34A-12-11, and 34A-12-12 of SDCL. With respect to past, present and future
liability, these covenants shall take effect upon receint-byv-EPA-and-the-Slate-of all payvments
rpepared-by-Seetion-MI-(Pavment-ol- Rospense-Costsrand-any-Interest-or-stipulated penaliies-due
thereon-under Sestieon-VH-(Failure-to- Comply with-Consent-Deevesithe Effective Date. These
covenants are conditioned upon the satisfactory performance by Settling Defendants of their
Defendants and do not extend to any other person; provided, however, that these covenants not
to sue (and the reservations thereto) shall also apply to Settling Defendants’ Related Parties.
IX. RESERVATION OF RIGHTS BY PLAINTIFFS
17. The United States and the State reserve, and this Consent Decree is without prejudice

to, all rights against Settling fretendantsDefendant(s) with respect to all matters not expressly

included within Section VIII (Covenants by Plaintiffs). Notwithstanding any other provision of
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this Consent Decree, the United States and the State reserve all rights against Settling

of this Consent Decree;

b. criminal liability;

c. liability for damages for injury to, destruction of, or loss of natural resources,
and for the costs of any natural resource damage assessments,

d. liability based on the ownership or operation of the Site by Settling
BefendantsDefendant(s) when such ownership or operation commences after signature of this
Consent Decree by Settling Befendants;Defendant(s )y,

e. liability based on Settling Befendants’Defendant{s)’ transportation, treatment,
storage, or disposal, or arrangement for transportation, treatment, storage, or disposal of a

hazardous substance or a solid waste at or in connection with the Site, after signature of this

Consent Decree by Settling Betfendants;T.

18. Notwithstanding any other provision of this Consent Decree, the United States and
the State reserve, and this Consent Decree is without prejudice to, the right to reinstitute or

reopen this action_ag against Col’a, or to commence a new action seeking relief against CoCa,

BRiioL ANy

other than as provided in this Consent Decree, if the Court deterntines that Colla has withheld

from disclosure mgtenal Boncis] mformation responsive o the informiation requests Hsted in the

definthion of “Financial Information
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X. COVENANTS BY SETTLING DEFENDANTS

19. Settling Defendants covenant not to sue and agree not to assert any claims or causes
of action against the United States or the State, or their contractors or employees, with respect to
the Site and this Consent Decree, including but not limited to:

a. any direct or indirect claim for reimbursement from the EPA Hazardous
Substance Superfund based on Sections 106(b)2), 107,111, 112, or 113 of CERCLA, 42 U.S.C.
§§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;

b. any claim arising out of response actions at or in connection with the Site,
including any claim under the United States Constitution; the South Dakota Constitution; the
Tucker Act, 28 U.S.C. § 1491; the Equal Access to Justice Act, 28 U.S.C. § 2412, or at common
law; or

¢. any claim pursuant to Sections 107 or 113 of CERCLA, 42 U.S.C. §§ 9607 or
9613, Section 7002(a) of RCRA, 42 U.S.C. § 6972(a), or state law relating to the Site.

20. Except as provided in Paragraph 2

(res judicata and other defenses), these covenants shall not apply in the event the United States or
the State brings a cause of action or issues an order pursuant to any of the reservations in Section
IX (Reservations of Rights by Plaintiffs), other than in Paragraph 17.a (liability for failure to
meet a requirement of the Consent Decree) or 17.b (criminal liability), but only to the extent that
Settling Defendants’ claims arise from the same response action or response costs that the United

States or the State is seeking pursuant to the applicable reservation.
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21. Nothing in this Consent Decree shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or

40 C.F.R. 300.700(d).

3 e

say-persoi-if-such-person-asserts-a-olain-or cause o action reloting-to-the Site-against-Setthing

Defendants:

XI. EFFECT OF SETTLEMENT/CONTRIBUTION e

23--Hxeept-as-providedn Paragraph 22 (elaims-agamst other PRPs ) nothing22. Nothing
in this Consent Decree shall be construed to create any rights in, or grant any cause of action to,
any person not a Party to this Consent Decree. Except as provided in Section X (Covenants by
Settling Defendants), each of the Parties expressly reserves any and all rights (including, but not
limited to, under Section 113 of CERCLA, 42 U.S.C. § 9613), defenses, claims, demands, and
causes of action that it may have with respect to any matter, transaction, or occurrence relating in
any way to the Site against any person not a Party hereto. Nothing in this Consent Decree
diminishes the right of the United States, pursuant to Section 113(£)2) and (3) of CERCLA, 42
U.S.C. § 9613(F)(2)-(3), to pursue any such persons to obtain additional response costs or
response action and to enter into settlements that give rise to contribution protection pursuant to

Section 113(f)(2).
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Consent Decree constitutes a judicially approved settlement for purposes of Section 113(£)(2) of
CERCLA, 42 U.S.C. § 9613()(2), and that Settling Defendants are entitled, as of the Effective
Date, to protection from contribution actions or claims as provided by Section 113(£)(2) of
CERCLA, or as may be otherwise provided by law, for “matters addressed” in this Consent
Decree. The “matters addressed” in this Consent Decree are all response actions taken or to be
taken and all response costs incurred or to be incurred, at or in connection with the Site, by the
United States, the State or any other person. However, if the United States or the State exercises
rights under the reservations in Section VIII (Reservations of Rights by Plaintiffs) other than in
Paragraph 17.a (liability for failure to meet a requirement of the Consent Decree) or 17.b
(criminal liability), the “matters addressed” in this Consent Decree will no longer include those
response costs or response actions that are within the scope of the exercised reservation.

2524, The Parties further agree, and by entering this Consent Decree this Court finds,
the meaning of Section 113(f)(1) of CERCLA, 42 U.S.C. § 9613()(1), and that this Consent
Decree constitutes a judicially-approved settlement pursuant to which Settling Befendasnt

has

2625, Each Settling Defendant shall, with respect to any suit or claim brought by it for

matters related to this Consent Decree, notify DOJ, EPA, and the State in writing no later than
sixty (60) days prior to the initiation of such suit or claim. Each Settling Defendant also shall,

with respect to any suit or claim brought against it for matters related to this Consent Decree,
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notify DOJ, EPA, and the State in writing within ten (10) days after service of the complaint or
claim upon it. In addition, each Settling Defendant shall notify DOJ, EPA, and the State within
ten (10) days after service or receipt of any Motion for Summary Judgment, and within ten (10)
days after receipt of any order from a court setting a case for trial, for matters related to this
Consent Decree.

]

2726. In any subsequent administrative or judicial proceeding initiated by the United
States or the State for injunctive relief, recovery of response costs, or other relief relating to the

Site, Settling Detfendants shall not assert, and may not maintain, any defense or claim againgt the

United States or the State based upon the principles of waiver, res judicata, collateral estoppel,

issue preclusion, claim-splitting, or other defenses based upon any contention that the claims
raised by the United States or the State in the subsequent proceeding were or should have been
brought in the instant case; provided, however, that nothing in this Paragraph affects the
enforceability of the Covenants by Plaintiffs set forth in Section VIII (Covenants by Plaintiffs).

XII. RETENTION OF RECORDS AND CERTIFICATION

N

/( Commented [AS]: Thists consistent with the Cyprs €D,

defendants bave complhied with their paviment obligation under Section V1, Paragraph 3 (Cash

Pavment by Settling Defendants for Response Costs), Settling Defendants shall preserve and

retain all non-identical copies of records, reports, or other information including any that may be
in electronic form (hereinafter referred to as “Records™) now in its possession or control, or that
come into its possession or control, that relate in any manner to their liability under CERCLA
with respect to the Site, or the lability of any person under CERCLA with respect to the Site,

regardless of any corporate retention policy to the contrary.
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29 After?8 For a period of three ¢3) vears after the conclusion of the document

retention period in the preceding paragraphs

Bate, Settling Defendants shall notify DOJ, EPA, and the State at least ninety (90) days prior to

any claim confidentiality or privilege, Settling Defendants shall deliver, at the cost of the

requesting Party, any such Records to DOJ, EPA, or the State. Settling Defendants may assert

that certain Records are gonfidential or privileged under the attorney-client privilege or any other

privilege or dectrine recognized by state or federal law-, including business confidentiality

pursuant to Section 104(e X7y of CERCLA and 40 C.F.R. §2.203(b). If Settling Defendants

assert such a privilege, they shall provide Plaintiffs with the following: (a) the title of the Record,
(b) the date of the Record; (¢) the name, title, affiliation (e.g., company or firm), and address of
the author of the Record; (d) the name and title of each addressee and recipient; (e) a description
of the subject of the Record; and (f) the privilege asserted. If a claim of privilege applies only to
a portion of a Record, the record shall be provided to the United States in redacted form to mask
the privileged portion only. Settling Defendants shall retain all records that they claim to be
privileged until the United States has had a reasonable opportunity to dispute the privilege claim
and any such dispute has been resolved in the Settling Defendants’ favor. However, no Records
created or generated pursuant to the requirements of this Consent Decree shall be withheld on the

grounds that they are privileged or confidential.

aad ornroteciad
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oppertanity-to-dispute-the privilege or protection-clain and-anyv-such-dispute-has-been resolvedin

Seithng Defendant’s favor:

bo-Seithng-Defendants mayv-meke no-cleim-of prvilege or profection regerding—(1-any
data regarding the-Site mehuding but net luntted -t all sampling, aralyvical menitormg;
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S T, B— 29._a. Fach Settling Defendant certifies individually that, to the best of its /{ Commiented [AG]: The material in former 9930 and 31 is
~ already addisssed i 928

knowledge and belief, after thorough inquiry, it has: (i) not altered, mutilated, discarded, "{ Commented [A7]: Pared down to madel
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destroyed or otherwise disposed of any Records (other than identical copies) relating to its
potential liability regarding the Site since notification of potential liability by the United States;

(11) that it has fully complied with any and all EPA requests for information regarding the Site

B G 2 S =, INCIUAIMNME DUL NTOL HITULCA 1O g1y OO 10T

insurance and indemnity information-garsuant-te-Sections 104 erand 122 o CHRELA 4D

HL8A40-8$4- 5604069622}, and

b. CoCa-Mines-{ne- certifies that, to the best of its knowledge and belief, after
thorough inquiry, it has: {i-submitted to EPA financial information that it believes fairly,
accurately, and materially sets forth its financial circumstances, and that those circumstances
have not materially changed between the time the financial information was submitted to EPA

and the time Setiing-Defendant-execuies this Consent-Decrees-and - Giy-fully-disclosed-any

information regarding the exastence-of anvinsurance policios-or indemmity agrosments that may

coverclazms releting-to-cloanup of the Stie; and submitted-to- ERA vpon-request sueh-wmsurance

CoCa exccutes this Consent Decree
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XIII. NOTICES AND SUBMISSIONS

or a document is required to be sent by one party to another, it shall be directed to the individuals

at the addresses specified below, unless those individuals or their successors give notice of a

change to the other Parties in writing. Except as otherwise provided, notice to a Party by email

(if that option is provided below) or by regular mail in accordance with this Section satisfies any

notice requirement of the Consent Decree regarding such Party.

As to DOJ by email: eecasemanagement.enrd@usdoj.gov

As to DOJ by regular mail:

As to FPA:

EES Case Management Unit

U.S. Department of Justice

Environment and Natural Resources Division
P.O.Box 7611

Washington, D.C. 20044-7611

Re: DJ #90-11-3-11179

Heidi K. Hoffiman

Trial Attorney

Environmental Enforcement Section
U.S. Department of Justice

999 18™ Street, South Terrace, Suite 370
Denver, CO 80202

Amelia Piggott
Enforcement Attorney
U.S. EPA Region 8
1595 Wynkoop Street
Denver, CO 80202

As to the State:

Richard M. Williams
[ PAGE \* MERGEFORMAT ]
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Deputy Attorney General
State of South Dakota

1302 East Highway 14, Suite 1
Pierre, SD 57501

(605) 773-3215

Mark Lawrensen

Senior Scientist

Department of Environment and Natural Resources
State of South Dakota

Joe Foss Bldg.

523 E. Capitol

Pierre, SD 57501

As to Setibne-Defendants:CoCa Mines Inc

BeteyCoCa Mines lnc.

ol Heela Limited

G300 N Mineral Dr., Suile 200
Coenr &’ Alene, 1D 83815-940
Attention: Legal Dent,

With a copy to:

Hlizabeth H, Temkin

Partner

TEMKIN WikELGA-& HARDT LLP
1900 Wazee Street

Suite 303

Denver, CO 80202

Asto Thomas E. Congdon:

Thomas B, Congdon
1776 Lincoln Street, Ste, 800
Denver, CO 80203

Howard Kenison
Partner
LINDOQUIST & VENNUM, LLP
G600 17™ Street, Suite 1800-8
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l Denver, CO 80202

XIV. RETENTION OF JURISDICTION

l 3431, This Court shall retain jurisdiction over this matter for the purpose of interpreting

and enforcing the terms of this Consent Decree.
XV. INTEGRATION/APPENDICES

' 3532. This Consent Decree and its appendix constitute the final, complete, and exclusive
agreement and understanding among the Parties with respect to the settlement embodied in this
Consent Decree. The Parties acknowledge that there are no representations, agreements, or
understandings relating to the settlement other than those expressly contained in this Consent
Decree. The following appendix is attached to and incorporated into this Consent Decree:

Appendix A is the map of the Gilt Edge Mine Superfund Site.
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XVI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT
thirty (30) days for public notice and comment. The United States reserves the right to withdraw
or withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations that indicate that this Consent Decree is inappropriate, improper, or inadequate.
Settling Defendants consent to the entry of this Consent Decree without further notice.

3734. If for any reason this Court should decline to approve this Consent Decree in the
form presented, this Consent Decree is voidable at the sole discretion of any Party and the terms
of the Consent Decree may not be used as evidence in any litigation between the Parties.

XVIIL SIGNATORIES/SERVICE

3&.-Haeh33. The undersigned representative of thegach Settling BefendantsDefendant
and each undersigned representative of the Plaintiffs certifies that he or she is authorized to enter
into the terms and conditions of this Consent Decree and to execute and bind legally such Party
to this document.

Court or to challenge any provision of this Consent Decree, unless the United States has notified

Settling Defendants in writing that it no longer supports entry of the Consent Decree.

and address of one agent who is authorized to accept service of process by mail on behalf of each
of the Settling Defendants with respect to all matters arising under or relating to this Consent
Decree. Settling Defendants each agree to accept service in that manner and to waive the formal

service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any
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applicable local rules of this Court, including but not limited to, service of a summons. The
Parties agree that Settling Defendants need not file an answer to the complaint in this action
unless or until the Court expressly declines to enter this Consent Decree.
XVIIL FINAL JUDGMENT
4438, Upon entry of this Consent Decree by the Court, this Consent Decree shall
constitute the final judgment between and among the United States, the State of South Dakota,
and Settling Defendants. The Court finds that there is no just reason for delay and therefore

enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS DAY OF . 2015.

UNITED STATES DISTRICT JUDGE
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FOR THE UNITED STATES OF AMERICA:

Date:

JOHN C. CRUDEN
Assistant Attorney General
Environment and Natural Resources Division

Date:

HEIDI K. HOFFMAN

Trial Attorney

Environmental Enforcement Section
United States Department of Justice

999 18™ Street, South Terrace, Suite 370
Denver, Colorado 80202

(303) 844-1392

RANDOLPH I. SEILER
Acting United States Attorney
District of South Dakota

Date:

DIANA RYAN

Civil Chief, United States Attorney
District of South Dakota

515 Ninth Street, Suite 201

Rapid City, South Dakota 57701
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FOR THE U.S. ENVIRONMENTAL PROTECTION AGENCY:

Date:

Date:

FOR THE STATE OF SOUTH DAKOTA:

Date:

KELCEY LAND
Director, Technical Enforcement Program
Office of Enforcement Compliance
and Environmental Justice
U.S. EPA Region 8
1595 Wynkoop Street
Denver, CO 80202

ANDREA MADIGAN
Acting Director, Legal Enforcement Program
Office of Enforcement Compliance
and Environmental Justice
U.S. EPA Region 8
1595 Wynkoop Street
Denver, CO 80202

MARTY 1. JACKLEY
Attorney General
State of South Dakota

RICHARD M. WILLIAMS
Deputy Attorney General
State of South Dakota

1302 E. Highway 14, Suite 1
Pierre, South Dakota 57501
(605) 773-3215
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FOR SETTLING DEFENDANT COCA MINES; INC.:

Date:
PHILIE 8- BAKERJRMi
Vice President and CEG
Heela-Lumted (Hdla Hesla Muung Company
CoCa Mines Ing.
6500 N. Mineral Drive
Suite 200
Coeur d’Alene, ID 83815
Bals
BEESY-FEMIC
Partner

Juite 303
Bite-302
rver-O0-80000

Dienwer
Ty

(3033-382-290]

Agent for Service of Process:

 Agent]
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FOR SETTLING DEFENDANT THOMAS E. CONGDON;

Date:

THOMAS E. CONGDON
1776 Lincoln Street

Suite 800

Denver, CO 80203

Agent for Service of Process:
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